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1. Introduction 

Kidnapping, as a criminal offence, strikes at the very foundation of individual liberty and 

parental rights. The Indian Penal Code, 1860 (IPC), under Chapter XVI (offences affecting the 

human body), categorizes kidnapping as a grave offence primarily designed to protect 

minors and persons of unsound mind from being wrongfully taken or enticed away from 

their lawful guardians. Within this framework, “kidnapping from lawful guardianship” is 

specifically defined under Section 361 of the IPC. 

The object of criminalizing such conduct is twofold: first, to protect the rights of the lawful 

guardian over the custody of the minor or person of unsound mind; and second, to protect 

such persons from being exposed to moral, physical, or psychological harm. Unlike other 

forms of kidnapping, such as kidnapping from India under Section 360, the essence of 

kidnapping from lawful guardianship lies in the taking or enticing of a minor or a person of 

unsound mind without the guardian’s consent. 

This study aims to analyze the statutory framework, essential ingredients, judicial 

interpretations, and landmark case laws surrounding the offence of kidnapping from lawful 

guardianship. It also critically evaluates the principles underlying the offence, its distinction 

from abduction, and its implications within the broader scope of criminal law. 

 

2. Meaning and Definition 

The term “kidnapping” is derived from the words kid (child) and nap (to snatch). Under 

Indian law, kidnapping is not confined to children alone but extends to any unlawful removal 

of a person from lawful custody. The IPC recognizes two kinds of kidnapping: 

1. Kidnapping from India (Section 360) — removing a person beyond the territory of 

India without consent; and 

2. Kidnapping from lawful guardianship (Section 361) — taking or enticing a minor or 

person of unsound mind out of the keeping of their lawful guardian without consent. 

Section 361 reads as follows: 

“Whoever takes or entices any minor under sixteen years of age if a male, or under 

eighteen years of age if a female, or any person of unsound mind, out of the keeping of 



the lawful guardian of such minor or person of unsound mind, without the consent of such 

guardian, is said to kidnap such minor or person from lawful guardianship.” 

The section further provides that it is immaterial whether the person kidnapped was willing 

or not. 

 

3. Statutory Framework and Object 

The object of Section 361 is to: 

• Protect minors and persons of unsound mind from being seduced or taken away 

from proper guardianship; 

• Safeguard the rights and responsibilities of lawful guardians; and 

• Prevent exploitation, trafficking, and immoral influence upon vulnerable persons. 

Section 361 is supplemented by: 

• Section 362: Abduction – asportation of any person by force or deceitful means; 

• Section 363: Punishment for kidnapping (imprisonment up to seven years and fine); 

• Section 363A–369: Special forms of kidnapping (e.g., kidnapping for ransom, slavery, 

lust, etc.). 

Thus, kidnapping from lawful guardianship forms the base offence, from which more 

aggravated forms derive. 

 

4. Essential Ingredients of Kidnapping from Lawful Guardianship 

To establish the offence under Section 361, the prosecution must prove the following 

essential elements: 

4.1. Taking or Enticing Away 

The act must involve either taking or enticing the minor/person of unsound mind out of the 

lawful guardian’s keeping. 

• “Taking” implies physical removal, implying active participation. 

• “Enticing” refers to inducing or persuading the person to leave the guardian’s 

custody, often through promises, affection, or deceit. 

Judicial Interpretation: 

In S. Varadarajan v. State of Madras, AIR 1965 SC 942, the Supreme Court distinguished 

“taking” from “allowing to accompany.” It held that merely because a girl voluntarily left her 



home and accompanied the accused, the latter cannot be said to have “taken” her unless he 

actively persuaded or induced her to do so. 

4.2. Minor or Person of Unsound Mind 

The victim must be: 

• A male under 16 years, 

• A female under 18 years, or 

• A person of unsound mind. 

The determination of minority is a question of fact, and the onus lies on the prosecution to 

prove the age. 

Case Law: 

In State of Haryana v. Raja Ram, AIR 1973 SC 819, the Court held that the prosecution must 

establish that the person kidnapped was a minor at the time of the incident and within the 

prescribed age limit. 

4.3. Out of Keeping of the Lawful Guardian 

The child or person of unsound mind must be taken out of the keeping of their lawful 

guardian. The term “keeping” implies both physical custody and constructive control or 

supervision. 

Illustration: 

A child studying in a boarding school is still under the keeping of their parents. Any 

unauthorized taking by another person, even if physical custody was with the school, 

amounts to kidnapping. 

Judicial View: 

In Bachan Singh v. State of Punjab, AIR 1963 SC 395, the Court clarified that “keeping” refers 

to the guardian’s right of control over the minor’s movements, even if temporarily 

delegated. 

4.4. Without the Consent of the Guardian 

Consent is a crucial ingredient. The act must be without the consent of the lawful guardian. 

If consent is obtained through fraud, coercion, or deceit, it is invalid. 

Case Law: 

In Shyam and Anr. v. State of Maharashtra, (1995) Cri LJ 3974, it was held that even if the girl 

consented to accompany the accused, it does not absolve him, as the consent of the minor 

is immaterial; the only relevant consent is that of the guardian. 

4.5. Mens Rea (Intent) 



Although kidnapping is largely a strict liability offence, a minimal degree of intent is 

necessary — namely, the intention to take or entice the minor out of lawful custody. Motive, 

however, is irrelevant. 

Judicial Clarification: 

In Biswanath Mallick v. State of Orissa, AIR 1995 Ori 98, the Court observed that even 

absence of an immoral motive does not exonerate the accused if the other ingredients are 

fulfilled. 

 

5. Judicial Interpretation and Case Law Analysis 

5.1. S. Varadarajan v. State of Madras, AIR 1965 SC 942 

Facts: A girl aged 17 left her home voluntarily and went with the accused to register 

marriage. 

Held: The Supreme Court acquitted the accused, holding that there was no “taking” since 

the girl acted voluntarily and the accused merely accompanied her. 

Principle: Passive acquiescence without active inducement does not amount to “taking.” 

 

5.2. State of Haryana v. Raja Ram, AIR 1973 SC 819 

Facts: The accused induced a minor girl to leave her father’s house and took her to another 

place. 

Held: The Court held that persuasion leading to a minor leaving her guardian’s protection 

amounts to “enticing.” 

Principle: The offence is complete even if the minor voluntarily goes with the accused once 

inducement is established. 

 

5.3. Thakorlal D. Vadgama v. State of Gujarat, AIR 1973 SC 2313 

Facts: The accused maintained a relationship with a minor girl and enticed her to leave her 

parents’ home. 

Held: The Supreme Court ruled that continuous persuasion and creation of circumstances 

leading the girl to leave amounted to enticing. 

Principle: Subtle inducement over time satisfies “enticing” under Section 361. 

 

5.4. State of U.P. v. Bhagwant Kishore Joshi, AIR 1964 SC 221 

Facts: A government officer enticed a minor girl under his supervision to accompany him. 

Held: The accused was held guilty as the act constituted taking a minor from lawful 



guardianship. 

Principle: Official position or trust enhances culpability in kidnapping cases. 

 

5.5. Mahabir v. State of Delhi, (2008) 16 SCC 481 

Facts: The accused claimed he had no knowledge that the girl was underage. 

Held: The Court held that the offence of kidnapping is one of strict liability; knowledge of 

minority is immaterial. 

Principle: Even bona fide belief of age is no defence unless expressly provided. 

 

5.6. Biswanath Mallick v. State of Orissa, AIR 1995 Ori 98 

Facts: The accused took away a 17-year-old girl without the guardian’s consent but without 

any immoral intent. 

Held: Conviction sustained; lack of immoral motive is irrelevant. 

Principle: Offence complete irrespective of motive. 

 

5.7. Pradeep Kumar v. State of Bihar, (2007) 7 SCC 413 

Facts: The accused eloped with a 17-year-old girl claiming love and mutual consent. 

Held: The Supreme Court held that consent of a minor girl is legally invalid; her voluntary 

participation does not absolve the accused. 

Principle: Consent of minor immaterial; focus on guardian’s authority. 

 

6. Distinction Between Kidnapping and Abduction 

Basis Kidnapping (S.361) Abduction (S.362) 

Nature of Offence Substantive offence 
Only a mode of committing other 

offences 

Age Factor 
Victim must be a minor or of 

unsound mind 
Age irrelevant 

Means Used Taking or enticing Force or deceitful means 

Consent 
Consent of guardian essential; 

consent of victim immaterial 

Consent of person abducted 

relevant 



Basis Kidnapping (S.361) Abduction (S.362) 

Completion Complete once minor taken away 
Complete only when person is 

moved by force/deceit 

Knowledge/Intention Knowledge of age immaterial Mens rea required 

Judicial Observation: 

In Kumar v. State of Rajasthan, AIR 1997 SC 1802, the Court held that kidnapping and 

abduction are distinct offences and must not be confused; kidnapping focuses on custodial 

deprivation, while abduction focuses on wrongful movement by force. 

 

7. Evidentiary Aspects 

7.1. Proof of Age 

Birth certificate, school records, and medical opinion are admissible evidence. Courts have 

consistently preferred documentary proof over oral testimony. 

(Jarnail Singh v. State of Haryana, (2013) 7 SCC 263). 

7.2. Consent of Guardian 

Prosecution must establish absence of consent. Once absence is shown, burden shifts to 

accused to prove lawful authority. 

7.3. Statement of Victim 

Testimony of the victim, if reliable and consistent, is sufficient for conviction even without 

corroboration (Ramesh v. State of Rajasthan, AIR 2010 SC 91*). 

 

8. Punishment and Related Offences 

Under Section 363, punishment for kidnapping from lawful guardianship is: 

“Imprisonment of either description for a term which may extend to seven years, and shall 

also be liable to fine.” 

In aggravated circumstances, such as: 

• Kidnapping for ransom (S.364A) – Punishable with death or life imprisonment; 

• Kidnapping for slavery or lust (S.367, S.366) – Punishment extends up to ten years; 

• Kidnapping for marriage (S.366) – Specific intent to compel or seduce for marriage. 

Thus, Section 361 serves as a foundational provision, forming the base for numerous 

aggravated offences. 



 

9. Critical Analysis 

9.1. Protective Purpose 

Section 361 aims to protect minors and persons of unsound mind from premature exposure 

to exploitation. It reflects the parens patriae principle — the State’s role as protector of 

vulnerable individuals. 

9.2. Strict Liability Nature 

The offence under Section 361 is one of strict liability — intention or knowledge of age is 

immaterial. While this strengthens protection, it may sometimes operate harshly against 

accused acting in good faith, especially in consensual elopement cases. 

9.3. Modern Judicial Balancing 

Courts have gradually developed nuanced interpretations distinguishing active inducement 

from passive companionship (Varadarajan case). This ensures that genuine romantic 

elopements among near-adults are not automatically criminalized, striking a balance 

between protection and personal liberty. 

9.4. Gendered Dimensions 

Section 361 reflects colonial-era moral assumptions — age thresholds differ for boys (16) 

and girls (18). In the context of gender equality, this differentiation warrants reconsideration, 

especially post the Puttaswamy v. Union of India (2017) privacy judgment affirming 

autonomy rights. 

9.5. Reform Perspective 

The Law Commission (42nd Report) recommended harmonizing age limits and redefining 

the scope of “taking” to exclude voluntary elopements among adolescents nearing majority. 

The rationale is to prevent misuse of the law by guardians in cases of consensual 

relationships. 

 

10. Implications in Indian Criminal Jurisprudence 

1. Protection of Guardianship Rights: 

Upholds the authority of guardians over minors, reinforcing parental responsibility. 

2. Protection of Minors’ Welfare: 

Shields minors from exploitation, human trafficking, and early marriages. 



3. Judicial Responsibility: 

Obligates courts to balance between protection of minors and respect for personal 

autonomy. 

4. Policy Impact: 

Influences related statutes such as the POCSO Act, 2012, which adopts stricter 

standards for protection of minors below 18. 

5. Constitutional Dimension: 

Reinforces Article 21’s mandate for protection of life and liberty while recognizing 

that liberty must be exercised responsibly within lawful guardianship. 

 

Case Law Summary Table 

S. 

No. 
Case Name Citation Legal Principle 

1 
S. Varadarajan v. State of 

Madras 

AIR 1965 SC 

942 

Mere passive consent does not 

constitute “taking.” 

2 State of Haryana v. Raja Ram 
AIR 1973 SC 

819 

Persuasion leading minor to leave 

amounts to enticing. 

3 
Thakorlal D. Vadgama v. 

State of Gujarat 

AIR 1973 SC 

2313 

Continuous inducement constitutes 

enticing. 

4 
State of U.P. v. Bhagwant 

Kishore Joshi 

AIR 1964 SC 

221 

Public servant enticing a minor is liable 

under Section 361. 

5 Mahabir v. State of Delhi 
(2008) 16 SCC 

481 

Knowledge of age immaterial — strict 

liability offence. 

6 
Biswanath Mallick v. State of 

Orissa 

AIR 1995 Ori 

98 

Motive irrelevant; offence complete 

once ingredients met. 

7 
Pradeep Kumar v. State of 

Bihar 

(2007) 7 SCC 

413 

Consent of minor immaterial; guardian’s 

consent essential. 

8 
Jarnail Singh v. State of 

Haryana 

(2013) 7 SCC 

263 

Documentary evidence preferred for age 

determination. 

9 Kumar v. State of Rajasthan 
AIR 1997 SC 

1802 

Kidnapping and abduction are distinct 

offences. 

 



The offence of kidnapping from lawful guardianship under Section 361 IPC is a cornerstone 

of India’s child protection framework. It emphasizes the sanctity of lawful guardianship and 

the vulnerability of minors and persons of unsound mind. The provision criminalizes any act 

of taking or enticing such individuals without the consent of their lawful guardian, regardless 

of their willingness. 

Judicial interpretation over time has refined the contours of this offence — distinguishing 

between active inducement and voluntary accompaniment, clarifying the irrelevance of the 

minor’s consent, and recognizing strict liability. While the section serves a vital protective 

function, evolving social and constitutional contexts necessitate a balanced approach to 

prevent its misuse in consensual youth relationships. 

Ultimately, Section 361 reflects the enduring principle that protection of the vulnerable is a 

paramount duty of criminal law, even as courts strive to reconcile it with personal liberty and 

social realities. 

 


