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Safeguards and Misuse 

 

The Constitution of India, adopted in 1950, is a remarkable document that enshrines the 

principles of democracy, fundamental rights, and federalism. It provides a robust legal 

framework for governance while recognizing the need for extraordinary powers to maintain 

national integrity, law and order, and financial stability during times of crisis. Among the most 

significant provisions in the Constitution are those related to emergencies, which empower 

the Union government to assume special powers under extraordinary circumstances. These 

emergency provisions are enshrined in Part XVIII of the Constitution, comprising Articles 352 

to 360, and they are designed to ensure the continuity of governance, preserve national 

sovereignty, and maintain the rule of law during crises. While these provisions are vital for the 

survival and functioning of a nation as diverse and populous as India, their historical use and 

potential for misuse have made them subjects of intense legal, political, and scholarly debate. 

The emergency provisions in the Indian Constitution can be categorized into three types: 

national emergency, state emergency (commonly referred to as President’s Rule), and 

financial emergency. Each type of emergency has distinct triggers, procedures, effects, and 

durations, reflecting the framers’ attempt to balance the need for central intervention with 

the principles of federalism and democracy. The underlying rationale for these provisions is 

that the Constitution recognizes situations where the ordinary mechanisms of governance 

may be inadequate to address threats to the nation, its people, or its institutions. At the same 

time, the Constitution imposes certain checks and balances, such as parliamentary approval 

and judicial review, to prevent arbitrary or excessive use of emergency powers. 

National Emergency under Article 352 

National emergency, provided under Article 352, is the most far-reaching of the emergency 

provisions, allowing the Union government to assume extensive powers in the event of 

external aggression, war, or armed rebellion. The provision was designed in response to India’s 

historical context at the time of independence, where threats from neighboring countries, 

internal unrest, and post-partition instability made it essential for the Centre to have the 

authority to act decisively. The national emergency empowers the President of India to issue 

a proclamation, but in practice, this is done on the advice of the Union Council of Ministers, 

led by the Prime Minister. Such a proclamation must be approved by both Houses of 

Parliament within one month to remain in force and can initially last for six months, with 

subsequent extensions also requiring parliamentary approval. 

The implications of a national emergency are profound. First, it allows the Union government 

to alter the distribution of legislative powers. Normally, India’s Constitution divides legislative 



competence between the Union, the states, and the concurrent lists. During a national 

emergency, however, Parliament can legislate on matters ordinarily reserved for the states, 

ensuring a unified and coordinated response to the crisis. Second, certain fundamental rights, 

specifically those enumerated in Articles 19, 20, and 21, may be suspended during the 

emergency. This suspension grants the government wider authority to restrict freedoms, 

curtail civil liberties, and impose measures deemed necessary for national security. 

Historically, national emergencies have been declared in India on several occasions. The first 

was during the India-China war of 1962, followed by the India-Pakistan war of 1971. The most 

controversial instance, however, was the Emergency declared in 1975 by Prime Minister Indira 

Gandhi, ostensibly due to internal disturbances. During this period, civil liberties were 

curtailed, political opposition was suppressed, and democratic institutions faced significant 

constraints. This episode highlighted the potential for misuse of emergency powers and 

prompted the framers of the Constitution, as well as later legal scholars and courts, to 

emphasize the importance of checks, parliamentary oversight, and judicial review to prevent 

arbitrary exercise of authority. 

State Emergency or President’s Rule under Article 356 

The second type of emergency is the state emergency, commonly referred to as President’s 

Rule, provided under Article 356. This provision allows the Union government to assume 

control of a state’s administration when the constitutional machinery in that state breaks 

down. The President may impose this emergency on the recommendation of the state’s 

Governor or based on independent assessment of governance failure. Such a breakdown 

could occur due to political instability, failure to maintain law and order, or inability of a state 

government to function according to constitutional principles. 

Once imposed, President’s Rule has significant implications for state governance. The state 

legislature may be suspended or dissolved, and the Union government assumes executive 

powers. The duration of President’s Rule is initially limited to six months but can be extended, 

under certain circumstances, up to a maximum of three years with parliamentary approval. 

Judicial intervention in this domain has been pivotal. The landmark S.R. Bommai v. Union of 

India case in 1994 emphasized that the imposition of President’s Rule is subject to judicial 

review and must be based on objective evidence of constitutional failure, not merely political 

considerations. The Supreme Court ruled that floor tests in the state assembly are necessary 

to ascertain the majority of the elected government, thereby ensuring that Article 356 is not 

misused to arbitrarily dismiss state governments. Despite these safeguards, the frequent use 

of President’s Rule in states, particularly during periods of political opposition, has led critics 

to question the effectiveness of cooperative federalism and the balance of power between 

the Centre and the states. 

Financial Emergency under Article 360 



The third type of emergency is the financial emergency, codified in Article 360. This provision 

empowers the Union government to take extraordinary measures when India’s financial 

stability or credit is threatened. Although never invoked in India’s history, the financial 

emergency provision underscores the framers’ foresight in anticipating scenarios where 

economic collapse or fiscal instability could imperil national security and governance. During 

a financial emergency, the President can direct states to follow specific financial proprieties, 

including reduction of salaries for government officials, control over borrowing, and allocation 

of resources. The duration of a financial emergency is indefinite but remains subject to 

parliamentary approval and presidential revocation. 

The rationale behind financial emergency is grounded in the recognition that fiscal 

mismanagement in one part of the country could have cascading effects on national economic 

stability. While the absence of a real-world invocation suggests that the provision is a 

constitutional safeguard rather than a practical necessity, it remains a critical element in the 

emergency framework, providing a mechanism for the Centre to intervene in exceptional 

financial crises while maintaining legal legitimacy. 

Key Features and Safeguards 

Across all three types of emergencies, certain key features and safeguards are noteworthy. 

First, the declaration of any emergency is formally made by the President, ensuring a 

constitutional process rather than arbitrary executive action. Second, all emergency 

proclamations require parliamentary approval within a specified period, providing a legislative 

check on executive authority. Third, emergencies have defined durations and extension 

procedures, preventing indefinite imposition without oversight. Fourth, the federal balance 

between the Centre and the states is modified but not entirely abolished, reflecting the 

framers’ intention to preserve constitutional order even during crises. 

Additionally, judicial oversight serves as an essential safeguard. Courts have repeatedly 

emphasized that the exercise of emergency powers must comply with constitutional morality, 

due process, and fundamental principles of democracy. Judicial interventions in instances of 

misuse, particularly in the context of President’s Rule, have been instrumental in reinforcing 

accountability and preventing arbitrary centralization of power. 

Impact on Federalism and Democracy 

Emergency provisions have a profound impact on India’s federal structure and democratic 

governance. While they are necessary to maintain national integrity and effective governance 

during extraordinary situations, their misuse can undermine state autonomy, disrupt 

democratic processes, and erode public trust in institutions. The historical misuse of these 

provisions, particularly during the 1975 Emergency, has led to a cautious approach in 

subsequent decades. Legal reforms, judicial pronouncements, and political consensus have 

emphasized that emergencies should be invoked only under genuinely extraordinary 

circumstances and with transparent, accountable procedures. 



At the same time, emergency provisions underscore the foresight of India’s Constitution in 

balancing flexibility and accountability. They provide a structured legal framework to respond 

to existential threats, internal disturbances, or economic crises without resorting to extralegal 

measures. By clearly delineating the powers, procedures, and limitations of emergency 

governance, the Constitution ensures that such interventions remain within the ambit of law, 

subject to legislative and judicial scrutiny. 

Contemporary Relevance 

In contemporary India, emergency provisions remain a vital, though rarely invoked, aspect of 

constitutional governance. While national security concerns, internal disturbances, and 

financial crises may arise, political, judicial, and civil society checks make the use of emergency 

powers more accountable than in the past. Cooperative federalism, judicial review, and 

democratic accountability ensure that emergencies are not misused to suppress dissent or 

centralize authority unduly. Moreover, public awareness and media scrutiny create an 

additional layer of accountability, reinforcing the constitutional safeguards against arbitrary 

action. 

Conclusion 

The emergency provisions in the Indian Constitution—national emergency, state emergency, 

and financial emergency—represent a sophisticated legal framework designed to maintain 

governance, sovereignty, and stability in extraordinary circumstances. Rooted in historical 

necessity and constitutional foresight, these provisions empower the Union government to 

act decisively while embedding checks through parliamentary approval, judicial review, and 

defined procedures. While their misuse, particularly in the 1975 Emergency, has highlighted 

potential vulnerabilities, subsequent reforms and judicial interventions have strengthened 

accountability and preserved the federal balance. Today, these provisions continue to serve as 

critical legal tools that safeguard India’s democracy, federalism, and national integrity, 

ensuring that governance remains resilient even in times of crisis. In essence, emergency 

provisions are both a safeguard and a reminder of the delicate balance between power and 

accountability that defines India’s constitutional framework. 

Llegal experts’ opinions on how to safeguard emergency provisions in India: 

Legal experts have long debated the potential for misuse of emergency provisions in the 

Indian Constitution and the need for robust safeguards to ensure that these powers serve 

their intended purpose without undermining democracy, federalism, or individual rights. 

While emergency provisions are essential to maintain national integrity, internal security, and 

financial stability during extraordinary circumstances, their misuse in India’s history—

particularly during the 1975 Emergency—has prompted calls for institutional reforms, judicial 

oversight, and procedural clarity. Scholars and constitutional commentators generally 

emphasize a combination of structural, procedural, and normative safeguards to prevent 

arbitrary or partisan use of these powers. 



One key recommendation from legal experts is the strict adherence to parliamentary 

oversight. While the Constitution mandates that any proclamation of emergency must be 

approved by both Houses of Parliament, experts argue that this requirement should be made 

more rigorous. For instance, some have suggested that approval should be subject to detailed 

debate and voting, with specific timelines and criteria for evaluation, rather than a simple 

majority endorsement. This would ensure that emergency proclamations are not rubber-

stamped for political convenience but are scrutinized thoroughly in the legislative arena. 

Additionally, periodic review mechanisms should be embedded to evaluate the necessity of 

continuing the emergency, rather than allowing indefinite extensions without clear 

justification. 

Another major safeguard recommended is judicial review. Experts argue that courts must 

have the authority to examine not only the procedural correctness of emergency declarations 

but also the substantive justification for invoking them. Judicial oversight, especially in the 

context of Articles 352 and 356, would prevent arbitrary centralization of power and ensure 

that emergencies are declared only under genuine threats. Landmark rulings like the S.R. 

Bommai case demonstrate the judiciary’s capacity to uphold constitutional morality by 

limiting the misuse of President’s Rule in states. Legal scholars advocate extending similar 

principles to national emergencies, including assessing the proportionality and necessity of 

restricting fundamental rights. By embedding judicial accountability, experts argue, 

emergencies can be exercised responsibly while maintaining the rule of law. 

Fiscal accountability is another critical area highlighted by legal experts. Financial emergencies 

under Article 360 have never been invoked, but experts caution that the potential for misuse 

exists. They recommend that clear guidelines, independent audits, and transparency 

mechanisms be mandated before and during any financial emergency. For example, directions 

regarding salaries, state borrowing, or expenditure should be publicly documented, justified 

with economic data, and subject to parliamentary review. This would prevent the Union 

government from overreaching into state finances under the guise of fiscal stability and 

protect the autonomy of state governments. 

Many constitutional scholars also emphasize the strengthening of institutional checks. One 

such recommendation is to codify procedural criteria for invoking an emergency. Currently, 

terms like “war,” “external aggression,” “armed rebellion,” and “financial instability” are 

broadly defined, leaving room for subjective interpretation. Experts argue that specifying 

objective criteria, thresholds, or conditions—such as the scale of threat, geographic scope, or 

economic indicators—would limit discretionary abuse and ensure that emergencies are 

declared only in genuine, well-documented situations. Similarly, requiring independent 

assessments or reports from constitutional bodies, such as the Election Commission or 

Comptroller and Auditor General, before recommending an emergency, could provide an 

additional layer of accountability. 



Legal experts also advocate for strengthening federal safeguards to prevent the undermining 

of state autonomy during emergencies. For instance, even during national emergencies, state 

governments should retain the ability to participate in governance and legislative matters to 

the extent possible. Experts suggest that a cooperative framework, rather than outright 

centralization, would ensure that emergencies do not erode the federal structure. During 

President’s Rule, they recommend mandating periodic floor tests, transparent reporting of 

administrative decisions, and consultation with state legislatures or advisory bodies, thereby 

reducing the potential for misuse of Article 356 as a political tool. 

Another frequently cited safeguard is protection of fundamental rights. Legal scholars stress 

that even in emergencies, restrictions on civil liberties should be proportionate, time-bound, 

and necessary to address the threat. For example, Article 19 rights may be suspended during 

a national emergency, but the Supreme Court has emphasized that restrictions must be 

narrowly tailored and not used to suppress political dissent or curtail democratic freedoms 

unnecessarily. Experts argue that incorporating explicit sunset clauses, judicial review of 

preventive measures, and reporting obligations to Parliament would reinforce constitutional 

safeguards while allowing the government to respond effectively to crises. 

Transparency and public accountability are also central to expert recommendations. They 

argue that emergency proclamations and actions taken under them should be communicated 

openly to the public and documented in official records. Media scrutiny, civil society 

monitoring, and parliamentary debates serve as essential mechanisms to ensure that 

emergency powers are not misused to entrench political authority or curtail democratic 

processes. Experts highlight that public awareness of the rationale, scope, and duration of 

emergencies acts as a deterrent against arbitrary exercise of powers. 

Some scholars propose constitutional amendments or reforms to further safeguard 

emergencies. For instance, they suggest introducing mandatory bipartisan review committees 

for emergencies, strengthening the role of independent constitutional authorities in validating 

the need for an emergency, and codifying limitations on the suspension of fundamental rights. 

While retaining the flexibility necessary to respond to genuine crises, such reforms would 

institutionalize checks and balances and reduce the possibility of political exploitation. 

Finally, legal experts emphasize the importance of a normative culture of constitutional 

morality. Beyond formal safeguards, they argue that political leaders, bureaucrats, and 

constitutional authorities must uphold principles of democracy, accountability, and restraint. 

Education on constitutional responsibilities, ethical governance, and federal cooperation is 

essential to prevent misuse, as emergency provisions require not only legal safeguards but 

also moral commitment to constitutional values. 

In conclusion, legal experts agree that emergency provisions are vital instruments for national 

security, internal stability, and financial continuity. However, they stress that these powers 

carry significant risks of abuse and can undermine democracy and federalism if not carefully 



constrained. The proposed safeguards include rigorous parliamentary oversight, judicial 

review, objective procedural criteria, fiscal transparency, preservation of state autonomy, 

protection of fundamental rights, public accountability, institutional reforms, and a culture of 

constitutional morality. By implementing these measures, India can ensure that emergency 

provisions function as intended: as tools to preserve the nation during extraordinary 

circumstances while safeguarding democratic governance, federal balance, and individual 

liberties. Experts view these reforms not as optional enhancements but as essential 

requirements to transform emergency provisions from instruments vulnerable to misuse into 

a responsible and accountable component of India’s constitutional framework. 

 

Possible ways of misuse of emergency provisions in India: 

The emergency provisions of the Indian Constitution, while designed to address extraordinary 

situations, carry the inherent risk of misuse due to their broad scope and the concentration 

of powers they confer on the Union government. Legal experts, political analysts, and 

historians have identified several avenues through which these provisions can be exploited, 

potentially undermining democracy, federalism, and civil liberties. Understanding these 

possible methods of misuse is crucial to designing safeguards and ensuring that emergency 

powers serve their intended purpose without being converted into tools of political advantage 

or authoritarian control. 

One of the primary methods of misuse is the arbitrary or politically motivated declaration of 

a national emergency under Article 352. While the Constitution allows for a national 

emergency in cases of war, external aggression, or armed rebellion, the language of the 

provision, particularly the term “armed rebellion,” is broad and subject to interpretation. This 

vagueness can allow governments to declare an emergency even when the actual threat is 

limited or localized. Historical precedent exists in the 1975 Emergency, which was declared 

ostensibly due to internal disturbances, but many scholars argue it was used to suppress 

political opposition, curb dissent, and consolidate power. During this period, fundamental 

rights, especially the freedom of speech and expression, were suspended, opposition leaders 

were imprisoned, and elections were postponed. Such misuse demonstrates that national 

emergencies can be invoked not solely for national security but as instruments to eliminate 

political challenges and centralize authority. 

Another significant method of misuse is abuse of President’s Rule under Article 356, which 

allows the Union government to assume control over a state when its constitutional 

machinery is deemed to have broken down. While this provision was intended to address 

genuine administrative failures, it has historically been used to dismiss state governments led 

by opposition parties for political expediency. Governors, who are appointed by the Centre, 

can provide reports of alleged governance failure, sometimes based on selective or partisan 

information. This has allowed ruling parties at the Centre to remove state governments, 



suspend legislatures, and impose direct central rule, undermining federal principles and 

political autonomy. Such misuse has been especially prevalent in the decades following the 

1950s, prompting judicial intervention to establish limits, as seen in the S.R. Bommai v. Union 

of India case, which imposed stricter guidelines for imposing President’s Rule. 

Manipulation of fundamental rights during emergencies is another avenue for potential 

misuse. During a national emergency, Articles 19, 20, and 21 can be suspended, giving the 

government the power to restrict freedoms, detain individuals without trial, and curtail civil 

liberties. If exercised arbitrarily, these powers can suppress political dissent, target opposition 

leaders, and curtail freedom of the press. Such misuse converts constitutional provisions 

intended for extraordinary circumstances into tools for authoritarian control, eroding the 

democratic fabric of the nation. Experts highlight that during the 1975 Emergency, preventive 

detention laws were misapplied extensively, highlighting how these powers, if unchecked, can 

be exploited. 

Fiscal emergencies under Article 360, although never invoked, also carry the potential for 

misuse. The Centre could, in theory, intervene in state finances under the pretext of national 

financial stability, imposing salary reductions, controlling borrowing, and directing state 

expenditure. Such powers, if misused, could undermine state autonomy, penalize opposition-

led governments, or prioritize central political interests over regional needs. Experts caution 

that without clear criteria and transparency, financial emergencies could become a 

mechanism for central overreach rather than a tool for genuine economic stabilization. 

Another method of misuse relates to prolonged extension of emergencies beyond their 

necessary duration. While the Constitution requires parliamentary approval for the 

continuation of emergencies, successive extensions could be used to maintain extraordinary 

powers indefinitely, bypassing regular democratic processes. Historical instances show that, 

in practice, emergencies can persist through political manipulation or delayed parliamentary 

debate, restricting citizen rights and concentrating authority at the Centre. Experts argue that 

sunset clauses and periodic, rigorous review mechanisms are essential to prevent such abuse. 

Misuse of discretionary powers by constitutional authorities, particularly Governors and the 

President, is also a concern. The Governor’s reports are critical in triggering President’s Rule, 

and any bias or politically motivated reporting can lead to central intervention in state affairs. 

Similarly, the President’s discretion in proclaiming emergencies is exercised on the advice of 

the Council of Ministers, which can be influenced by political considerations. Experts 

emphasize that even nominally neutral constitutional authorities can become instruments of 

partisan action if adequate accountability mechanisms are not in place. 

Limiting parliamentary or judicial scrutiny is another potential method of misuse. While the 

Constitution requires parliamentary approval and allows for judicial review, governments can 

attempt to expedite approvals, control debate, or delay challenges to minimize oversight. 

During periods of emergency, legislative bodies may function under constrained conditions, 



limiting their capacity to scrutinize the executive effectively. Courts may face practical 

challenges in reviewing emergency measures promptly, creating a window for arbitrary or 

disproportionate actions. 

Suppressing political opposition and dissent is a recurrent method of misuse. By using 

emergency powers to detain opposition leaders, restrict protests, or control media narratives, 

governments can weaken political checks and consolidate authority. This not only undermines 

democratic processes but also damages the credibility and legitimacy of constitutional 

provisions meant to preserve order and stability. Experts argue that historical misuse has 

demonstrated how emergency provisions can become tools for political centralization rather 

than instruments of national protection. 

Ignoring federal principles and state autonomy is another avenue for misuse. During 

emergencies, the Union government’s increased powers can overshadow state rights, and the 

Centre may direct legislation, administration, and financial decisions without meaningful 

consultation. While such measures may be justified during genuine crises, arbitrary or 

politically motivated use undermines cooperative federalism and the constitutional balance 

between the Centre and the states. Experts caution that preserving state participation, even 

during emergencies, is critical to prevent misuse. 

Finally, misuse can occur through lack of transparency and accountability. If the rationale, 

scope, and duration of an emergency are not publicly communicated or documented, it 

becomes easier to exploit powers for political or administrative advantage. Legal experts 

emphasize that secrecy, selective reporting, and limited public scrutiny create conditions 

conducive to misuse, eroding public trust in democratic institutions. 

In conclusion, the possible methods of misuse of emergency provisions in India include 

arbitrary declaration of national emergencies, politically motivated imposition of President’s 

Rule, exploitation of suspended fundamental rights, central overreach in fiscal emergencies, 

prolonged extensions of emergency powers, biased action by constitutional authorities, 

suppression of parliamentary or judicial oversight, targeting political opposition, undermining 

state autonomy, and lack of transparency and accountability. Legal scholars argue that while 

these provisions are essential for extraordinary situations, their potential for abuse 

necessitates rigorous safeguards, judicial review, transparency, parliamentary scrutiny, and 

institutional reforms to ensure that emergencies protect national interest rather than political 

power. The history of misuse serves as a reminder that constitutional powers, no matter how 

well-intentioned, require active checks, accountability mechanisms, and a culture of 

constitutional morality to prevent exploitation and maintain the democratic and federal 

principles enshrined in the Constitution. 

 


