The use of plea bargaining in the criminal justice
system

An Argumentative and Comparative Analysis

Plea bargaining is one of the most debated practices in modern
criminal justice systems. It represents the intersection of efficiency,
prosecutorial discretion, individual rights, and systemic pressures. In
essence, plea bargaining is a negotiated settlement between the
prosecution and the accused, where the accused agrees to plead guilty
to a lesser charge or accept a lighter punishment in exchange for
waiving the right to trial. This practice has become a defining feature
of criminal law in many jurisdictions, particularly the United States,
where more than 90 percent of criminal cases are disposed of through
guilty pleas rather than full trials. At the same time, it has been
criticized as undermining due process, coercing defendants into
waiving rights, and creating disparities in justice. India, historically
reluctant to embrace plea bargaining, introduced statutory provisions
in 2005 through the Code of Criminal Procedure (Amendment) Act,
which incorporated Sections 265A to 265L. The evolution of this
doctrine in India, its limited application, and the broader global
discourse reveal the tensions between justice and expediency that
underlie its use.

Conceptual Background

The theoretical justification for plea bargaining rests on several pillars:
reducing caseloads, avoiding lengthy trials, conserving judicial
resources, and enabling swift justice. In adversarial systems, trials are
inherently lengthy, expensive, and uncertain. Plea bargaining offers a
pragmatic alternative, allowing the prosecution to secure convictions



and the accused to obtain reduced sentences. The process is often
framed as consensual negotiation, though critics argue that it is
inherently coercive, especially where the accused lacks adequate legal
representation.

Plea bargaining exists in three forms. First is charge bargaining, where
the accused pleads guilty to a less serious charge in exchange for
dropping more serious charges. Second is sentence bargaining, where
the accused pleads guilty in exchange for a lighter sentence. Third is
fact bargaining, where the accused stipulates to certain facts in order
to prevent the introduction of other damaging evidence. In practice,
these categories often overlap, depending on prosecutorial discretion
and judicial oversight.

Arguments in Favor of Plea Bargaining

Proponents of plea bargaining emphasize its utility in addressing
systemic challenges. First and foremost is efficiency. Courts across the
world face crippling backlogs of criminal cases, and full trials in every
case would be impractical. Plea bargaining ensures timely disposal of
cases, reducing congestion and costs. In the United States, for
example, without plea bargaining, the justice system would collapse
under its caseload.

Second, plea bargaining provides certainty of outcome. Trials are
unpredictable, and both the prosecution and the accused face risks.
Through negotiation, both sides secure a guaranteed result—
conviction for the state, and a reduced sentence for the accused.

Third, plea bargaining can benefit victims by avoiding retraumatization
through lengthy trials and cross-examinations. Quick resolutions also
provide closure.



Fourth, for accused persons, plea bargaining often results in
significantly reduced sentences. Particularly for first-time offenders or
those accused of minor crimes, plea deals can prevent prolonged
incarceration and allow rehabilitation.

Finally, plea bargaining allows the justice system to focus resources on
serious crimes. By disposing of minor offences quickly, prosecutors
and courts can allocate more time and energy to complex, high-stakes
cases.

Arguments Against Plea Bargaining

Despite its advantages, plea bargaining has been sharply criticized.
Critics argue that it undermines the very foundations of criminal
justice by prioritizing efficiency over fairness.

The first major concern is coercion. Accused persons may plead guilty
not because they are actually guilty but because they fear harsher
sentences if convicted at trial. The “trial penalty” —the gap between
sentences after trial and sentences offered in plea deals—creates
immense pressure to accept bargains. This disproportionately affects
the poor, uneducated, and marginalized, who lack access to
competent legal representation.

Second, plea bargaining risks wrongful convictions. Innocent persons
may plead guilty simply to avoid the uncertainty and costs of trial,
leading to miscarriages of justice.

Third, plea bargaining diminishes transparency. Trials are public, with
evidence tested in open court, ensuring accountability. Plea bargains,
however, often occur behind closed doors, with limited scrutiny. This
secrecy can breed mistrust in the system.

Fourth, the practice can produce disparities. Wealthier or well-
connected defendants may negotiate better deals, while the



marginalized face harsher outcomes. Plea bargaining, in this sense, can
exacerbate inequality in the justice system.

Finally, plea bargaining arguably weakens deterrence. If offenders
expect leniency through bargaining, the punitive and preventive
functions of criminal law may be undermined.

Comparative Global Practices

The United States represents the most expansive use of plea
bargaining. With over 90 percent of convictions resulting from plea
deals, trials have become the exception rather than the norm. The U.S.
Supreme Court has acknowledged the legitimacy of plea bargaining in
cases like Brady v. United States (1970) and Santobello v. New York
(1971), provided that pleas are voluntary and informed. However,
critics highlight how the system creates pressure on defendants,
especially given the vast sentencing disparities.

The United Kingdom historically resisted plea bargaining but has
gradually adopted forms of guilty plea discounts. The Criminal Justice
Act 2003 allows for reduced sentences if defendants plead guilty early,
with up to one-third reduction for prompt pleas. While not as
entrenched as in the U.S., the UK’s approach institutionalizes
sentencing incentives without adopting wholesale bargaining.

Civil law jurisdictions such as France, Germany, and Italy traditionally
opposed plea bargaining due to their inquisitorial systems but have
introduced forms of negotiated justice. For instance, Italy permits
patteggiamento—a plea agreement resulting in reduced sentences for
minor crimes, subject to judicial approval. Germany has also
recognized limited plea agreements through its Federal Court of
Justice rulings, though under stricter judicial control.



India’s experience is more recent. The Code of Criminal Procedure
(Amendment) Act, 2005 introduced plea bargaining in Sections 265A—
265L, applicable to offences punishable with less than seven years of
imprisonment and not affecting socio-economic conditions or
involving crimes against women or children. The Indian model restricts
the scope of plea bargaining, excludes serious offences, and mandates
judicial supervision.

The Indian Context

The introduction of plea bargaining in India was driven by concerns of
judicial backlog. With millions of pending cases, lawmakers sought
mechanisms to expedite justice. Sections 265A—-265L of the CrPC
created a statutory framework where the accused may voluntarily file
an application for plea bargaining. The court then facilitates
negotiations between the accused, the prosecution, and the victim,
ensuring that the process is voluntary and informed.

Despite this framework, plea bargaining in India has faced challenges.
First, cultural and legal resistance persists. Critics argue that bargaining
compromises the moral foundation of criminal law, which is premised
on truth-finding and punishment proportional to guilt. Judges,
lawyers, and victims often hesitate to embrace negotiated guilt.

Second, plea bargaining in India is limited to minor offences, reducing
its systemic impact. Unlike the U.S., where even serious felonies are
subject to bargains, Indian law restricts the practice to offences
carrying a maximum punishment of seven years, excluding socio-
economic crimes, crimes against women, and crimes against children.

Third, there is skepticism about voluntariness. Many accused persons
may feel pressured to accept plea deals, especially given delays in trials
and the harsh reality of undertrial detention.



Fourth, there is little empirical evidence of success. Studies suggest
that plea bargaining has not substantially reduced judicial backlog,
partly due to its limited scope and reluctance among stakeholders.

Landmark Cases and Judicial Attitude in India

Indian courts have had limited opportunity to develop jurisprudence
on plea bargaining, given its statutory introduction only in 2005.
Earlier, the Supreme Court in Kasambhai Abdul Rehmanbhai Sheikh v.
State of Gujarat (1980) and Thippaswamy v. State of Karnataka (1983)
had rejected plea bargaining as unconstitutional and against public
policy, holding that convictions must be based on evidence and trials.
It was only after legislative incorporation that the judiciary began
accepting its validity.

Post-2005, courts have emphasized voluntariness and judicial
oversight. In State of Gujarat v. Natwar Harchandji Thakor (2005), the
Gujarat High Court acknowledged plea bargaining as a pragmatic tool
to resolve disputes, provided safeguards are observed. Nonetheless,
judicial skepticism persists, with courts wary of abuse.

Effectiveness, Loopholes, and Misuse Concerns

The effectiveness of plea bargaining in India remains questionable.
While it theoretically reduces backlog and offers speedy disposal, in
practice its adoption has been limited. One reason is the restricted
scope of eligible offences. Another is the lack of awareness among
litigants and lawyers.

Potential loopholes exist. Accused persons may misuse plea bargaining
to escape stricter punishment for repeat offences. Prosecutors may
pressurize poor or illiterate accused into accepting deals, raising
concerns about fairness. The exclusion of serious offences also means
that systemic delays remain largely unaddressed.



Globally, misuse concerns are sharper in the U.S., where coercion and
wrongful convictions are documented. Critics argue that plea
bargaining shifts power disproportionately to prosecutors,
undermining the role of judges and juries.

Way Forward

Reforms are essential to balance efficiency with fairness. For India,
expanding the scope of plea bargaining to include more offences could
enhance its impact on backlog, but safeguards must be strengthened.
Legal aid for the poor, strict judicial scrutiny, and victim participation
are necessary to ensure voluntariness. Public awareness campaigns
can also normalize its use.

Globally, reforms should aim at reducing the trial penalty. If sentencing
disparities between pleas and trials are narrowed, coercion would
decrease. Transparency in plea negotiations, perhaps through
recorded proceedings, could enhance accountability.

In the long run, plea bargaining cannot be a substitute for structural
reform. Courts must be strengthened, investigative agencies
modernized, and procedural delays curtailed. Plea bargaining should
remain a complementary tool, not the cornerstone of justice.

Plea bargaining embodies the tension between justice and
expediency. It offers undeniable advantages in reducing caseloads,
providing certainty, and delivering swift justice. Yet, it also risks
coercion, wrongful convictions, and erosion of fairness. The U.S.
model, while efficient, exemplifies the dangers of excessive reliance,
while the Indian model illustrates the challenges of limited adoption.
The global experience suggests that plea bargaining is neither a
panacea nor a peril, but a pragmatic compromise. Its success depends
on strong safeguards, transparency, and a justice system that
prioritizes truth and fairness alongside efficiency.



At its core, criminal justice must strike a balance: protecting the rights
of the accused, serving victims, and ensuring societal order. Plea
bargaining, if carefully regulated, can serve as a valuable tool in this
endeavor. But unchecked, it risks becoming a loophole that sacrifices
justice for convenience. For India and the world, the challenge lies not
in rejecting or embracing plea bargaining wholesale, but in crafting a
model that reconciles efficiency with the enduring principles of justice.



