Legal Rights of Sex Workers: Should India decriminalise Sex Work ?

A Comparative Analysis of Global Models

Legal Rights of Sex Workers in India: A Contemporary Overview
Introduction

Sex work in India has long existed within a complex web of legal ambiguity, societal stigma,
and inconsistent enforcement. While prostitution itself is not explicitly illegal under Indian law,
various related activities surrounding it are criminalized, creating a paradoxical situation for
sex workers. Over the years, the legal system, especially the higher judiciary, has made several
significant interventions to uphold the rights and dignity of sex workers as citizens. This essay
explores the legal rights of sex workers in India, the prevailing statutory framework, judicial
rulings, constitutional protections, and areas where further reform is needed.

I. Legal Status of Sex Work in India

Sex work per se is not illegal in India. However, the law criminalizes various activities related
to prostitution. The primary legislation governing sex work is the Immoral Traffic (Prevention)
Act, 1956 (ITPA), which was enacted to curb trafficking and exploitation of persons for
commercial sexual activities.

Under ITPA, the following are considered offences:
¢ Keeping or managing a brothel (Section 3)
¢ Living off the earnings of a prostitute (Section 4)
e Procuring or inducing a person for prostitution (Section 5)
¢ Detaining a person in premises where prostitution is carried out (Section 6)
¢ Soliciting in public places (Section 8)

This legislative structure does not criminalize voluntary sex work by an adult in a private space.
However, it criminalizes almost every aspect surrounding it, such as soliciting, brothel-
keeping, and third-party involvement. This creates a precarious legal existence for sex
workers, exposing them to police harassment, extortion, and social discrimination.

Il. Constitutional Protections

Despite the limitations of statutory law, the Constitution of India guarantees several rights to
all citizens, including sex workers:

1. Right to Life and Dignity (Article 21): The Supreme Court has repeatedly held that the
right to life includes the right to live with dignity. Sex workers, as citizens, are entitled



to this fundamental protection. This includes protection from inhumane treatment,
forced evictions, and custodial violence.

Right to Equality (Article 14): Sex workers have the right to equal treatment under the
law. Discriminatory practices by police, healthcare institutions, or the judiciary violate
this fundamental right.

Right to Practice Any Profession (Article 19(1)(g)): While subject to reasonable
restrictions, this right includes the freedom to engage in work, including sex work, if
done voluntarily and without coercion.

Right Against Exploitation (Article 23): While trafficking and forced labor are
prohibited under Article 23, voluntary sex work by adults is not deemed exploitative
under this article. However, it provides a strong constitutional basis to combat forced
prostitution and human trafficking.

lll. Judicial Recognition and Safeguards

The Indian judiciary has played a vital role in recognizing and safeguarding the rights of sex

workers, especially in the absence of protective statutory mechanisms.

1.

Budhadev Karmaskar v. State of West Bengal (2011 onwards)

This landmark case became a turning point in the legal recognition of sex workers'
rights. The Supreme Court emphasized the right of sex workers to live with dignity. A
three-judge bench directed the formation of a panel to recommend measures for
improving the conditions of sex workers. The recommendations included:

Decriminalization of consensual adult sex work
Protection from police harassment

Access to healthcare, education, and housing
Rehabilitation for those wishing to leave sex work

Supreme Court Orders (May 2022)

In @ major development, the Supreme Court issued directives under Article 142 of
the Constitution, invoking its special powers to protect sex workers. Key highlights
include:

Recognition of sex work as a profession: The Court held that adult, consensual sex
work is not illegal and deserves constitutional protection.

No criminal action against voluntary sex work: Police are not to interfere with or
criminalize voluntary sex work conducted privately.

Police sensitization: Directions were issued for sensitizing law enforcement officials
to avoid violence, raids, and harassment against sex workers.



¢ Right to dignity: The Court reaffirmed the dignity of sex workers, ensuring they are
treated respectfully in all public and official settings.

These directions continue to hold the field pending formal legislation and mark a significant
advancement in the legal rights of sex workers in India.

IV. Protection Against Violence and Exploitation

Sex workers are particularly vulnerable to violence, both from clients and authorities. While
the ITPA was intended to combat trafficking, its misuse often leads to further victimization of
sex workers.

Legal protections available include:

e Indian Penal Code: Sections related to assault, rape, trafficking, wrongful confinement,
and extortion are applicable to sex workers as much as to any other citizen.

e The Protection of Children from Sexual Offences (POCSO) Act: In cases where minors
are forced into sex work, POCSO provides strict penal measures.

e The Trafficking in Persons (Prevention, Care and Rehabilitation) Bill: Although
pending, this bill aims to address trafficking holistically and includes provisions for
victim rehabilitation.

V. Access to Social Welfare and Civic Rights

Sex workers face institutional barriers in accessing basic services and welfare schemes. Many
are denied identity documents, bank accounts, and healthcare due to stigma or lack of
residential proof. The Supreme Court in 2022 directed all states to ensure that sex workers are
issued Aadhaar cards, voter IDs, and ration cards without discrimination.

Furthermore, sex workers must be recognized as informal workers under labour and social
security laws, enabling access to maternity benefits, pensions, and insurance. While
implementation remains inconsistent, some state governments (such as Kerala and
Maharashtra) have initiated pilot schemes targeting health insurance and education for
children of sex workers.

VI. Challenges and Way Forward

Despite these constitutional and judicial safeguards, sex workers continue to face significant
challenges:

1. Legal Ambiguity: The partial legality of sex work creates space for selective
enforcement and abuse of power by police and authorities.

2. Lack of Uniform Policy: Absence of a national policy or comprehensive law leaves sex
workers vulnerable to local and arbitrary enforcement patterns.



3. Stigma and Discrimination: Social exclusion prevents sex workers from accessing
housing, education, healthcare, and employment opportunities outside of sex work.

4. Trafficking vs. Voluntary Work: Law enforcement often fails to distinguish between
victims of trafficking and consensual sex workers, resulting in wrongful detentions and
loss of livelihood.

Recommendations for Reform:

e Comprehensive Decriminalization: Amend ITPA to decriminalize all aspects of
voluntary adult sex work while strengthening provisions against trafficking and
coercion.

e Legalization and Regulation: Develop licensing and health compliance models that
safeguard workers without over-regulation or forced registration.

e Welfare Schemes: Integrate sex workers into mainstream social welfare frameworks,
including housing, healthcare, and education.

e Sensitization Programs: Train police, judiciary, and healthcare professionals to treat
sex workers with dignity and empathy.

e Separate Law on Trafficking: Distinct and robust anti-trafficking laws should be
enforced, focusing on rehabilitation, not criminalization of victims.

Sex workers in India today enjoy certain constitutional and judicial protections, yet their
position under statutory law remains fraught with contradictions. While the profession itself
is not illegal, the surrounding legal environment renders their lives precarious, vulnerable to
abuse, and deprived of basic human rights.

The Supreme Court’s interventions in recent years have laid a strong foundation for
recognizing sex work as a legitimate form of livelihood. However, legal clarity, institutional
support, and robust social protection mechanisms are essential to translate these rights into
tangible, everyday realities for sex workers across the country.

Should India Decriminalise Sex Work? Legal Experts' Opinions and Arguments

The question of whether India should decriminalise sex work has gained significant attention
in recent years due to evolving jurisprudence, increasing public awareness, and international
developments. While sex work per se (i.e., voluntary prostitution by adults in private) is not
illegal in India, various activities surrounding it are criminalised under the Immoral Traffic
(Prevention) Act, 1956 (ITPA). This ambiguous legal stance often results in harassment,
violence, and lack of rights for sex workers.

This essay explores the key arguments for and against decriminalisation of sex work in India,
presenting insights from legal experts, judgments, policy proposals, and global experiences.



Understanding Decriminalisation

Decriminalisation of sex work refers to the removal of criminal penalties for sex workers and
related voluntary activities such as running a brothel, soliciting, or living off the earnings of
sex work. This is different from legalisation, which involves regulating sex work through
licensing and compliance systems. Decriminalisation is based on a human rights framework
and aims to protect voluntary adult sex workers from state control and criminal prosecution.

Legal Experts in Favour of Decriminalisation

1. Justice Madan B. Lokur (Former Supreme Court Judge)
Justice Lokur has consistently advocated for the rights of marginalised communities,
including sex workers. He supports the decriminalisation approach, arguing that
criminalisation only pushes sex work underground, increasing vulnerability and
exploitation. He also emphasises that protecting sex workers is part of India's
constitutional obligation under Article 21 (Right to Life and Dignity).

2. Senior Advocate Indira Jaising
A long-time women's rights activist, Jaising recognises the agency of women in
choosing sex work as a livelihood. She has supported a rights-based approach that
includes decriminalisation combined with labour rights and access to health,
education, and housing. She insists that coercion and trafficking must be tackled
separately, without punishing consenting adults engaged in sex work.

3. Anand Grover (Legal Expert and Former UN Special Rapporteur on Health)
Grover has advocated for sex workers' rights as a public health and human rights
issue. He argues that criminalisation results in unsafe working conditions and limits
access to healthcare, especially HIV prevention. Decriminalisation, according to him,
would facilitate safer sex work practices and reduce human rights abuses.

4. Supreme Court Bench (2022 Directions)
In Budhadev Karmaskar v. State of West Bengal, the Supreme Court of India in 2022
recognised sex work as a legitimate profession and held that adult, consensual sex
work is not illegal. It directed police not to interfere or harass sex workers and
ensured their right to dignity, healthcare, and protection from violence. Although this
falls short of statutory decriminalisation, it reflects the judiciary’s progressive stance.

Key Arguments in Favour of Decriminalisation

1. Constitutional Rights and Human Dignity
Sex workers are entitled to fundamental rights under the Indian Constitution,



including equality (Article 14), freedom of profession (Article 19), and dignity (Article
21). Criminal laws that penalise their livelihood violate these rights and perpetuate
discrimination.

2. Distinction Between Trafficking and Sex Work
Legal experts argue that voluntary adult sex work must be separated from trafficking
and coercion. Criminalising all sex work blurs this distinction and ends up punishing
victims rather than traffickers.

3. Reduction in Exploitation and Abuse
Studies and global evidence show that criminalisation increases sex workers'
vulnerability to police abuse, extortion, and violence. Decriminalisation would bring
sex work into the open, allow access to justice, and reduce third-party exploitation.

4. Public Health and Safety
Criminalisation drives sex work underground, making it harder to monitor and
regulate safe practices. Decriminalisation facilitates access to HIV prevention,
reproductive healthcare, and occupational safety, as seen in countries like New
Zealand.

5. Better Law Enforcement Focus
Decriminalisation allows law enforcement to focus on actual crimes—trafficking,
child abuse, violence—rather than prosecuting consensual adult transactions. This
improves the overall efficiency and fairness of the justice system.

Arguments Against Decriminalisation

1. Moral and Cultural Concerns
Some argue that decriminalisation could "legitimise" what they consider immoral or
socially harmful conduct. However, legal experts often counter that law should not
be used to enforce morality, particularly when it results in human rights violations.

2. Fear of Increased Trafficking
Critics worry that decriminalisation might indirectly support trafficking. However,
legal experts assert that conflating voluntary sex work with trafficking is legally and
ethically flawed. Trafficking remains a punishable offence under dedicated laws.

3. Risks of Commercial Exploitation
Feminist critiques point out that decriminalisation may lead to commodification of
women’s bodies. In response, human rights advocates call for regulation and
empowerment rather than criminalisation, focusing on consent, agency, and safe
conditions.



International Experience and Comparative Legal Models

1. New Zealand (Prostitution Reform Act, 2003)
New Zealand is a global leader in decriminalisation. The law recognises sex work as
legal and regulates health and safety standards. Reports suggest improved working
conditions, reduced violence, and greater police cooperation with sex workers.

2. Sweden/Nordic Model
Criminalises clients but not sex workers. While this model aims to discourage
demand, many experts criticise it for driving sex work underground and reducing
access to support services.

3. Germany and the Netherlands
Operate under a legalisation model with licensing, health checks, and zoning. While
these systems allow regulation, they also face criticism for being over-bureaucratic
and limiting the freedom of unregistered workers.

4. UNAIDS and WHO Recommendations
Both organisations advocate for decriminalisation as a key strategy to reduce HIV
transmission, improve health outcomes, and protect sex workers' rights globally.

Current Legal Ambiguity in India
¢ Voluntary sex work in private is not illegal.

o Soliciting, brothel-keeping, pimping, and third-party involvement are criminalised
under ITPA.

¢ Recent Supreme Court judgments have upheld sex workers’ rights, but statutory
reform is still pending.

e No comprehensive national policy exists on rehabilitation, labour rights, or social
inclusion.

The Case for Decriminalisation

The legal consensus among progressive experts and global organisations is increasingly in
favour of decriminalising voluntary adult sex work in India. It aligns with constitutional
values, public health goals, and human dignity. Decriminalisation is not about endorsing sex
work but about ensuring that those who engage in it voluntarily are not denied fundamental
rights and protections.

Moving forward, India must:

e Amend the ITPA to decriminalise consensual adult sex work



e Enact clear laws to combat trafficking separately

e Recognise sex workers as informal workers under labour and welfare laws
e Provide access to identity documents, housing, healthcare, and legal aid

e Launch sensitisation programs for police and judiciary

Decriminalisation, coupled with strong anti-trafficking enforcement and welfare support, is
the most balanced and rights-respecting approach to sex work in the Indian legal and social
context.

Here is a detailed 2000-word essay on how India’s sex work scenario and judicial laws differ
from the global scenario, analyzing legal models, enforcement realities, and policy
implications.

Sex Work and the Law: A Comparative Analysis of India and the Global Scenario

Sex work has remained one of the most contested legal and moral issues across societies,
shaped by history, cultural attitudes, and legal frameworks. While some countries have
decriminalized sex work, recognizing it as legitimate labour deserving of rights and
protections, others continue to criminalize or heavily regulate it under moral, religious, or
socio-political considerations.

India presents a unique case where sex work is neither fully legal nor fully illegal, placing
sex workers in a grey zone of partial criminalisation. This contrasts with countries that have
adopted clear models of decriminalisation, legalisation, or prohibition. The Indian judiciary
has made significant strides in recognising the rights of sex workers, but the legislative
framework remains dated and ambiguous.

This essay compares India’s legal approach to sex work and judicial engagement with
international trends, focusing on four dominant legal models worldwide: decriminalisation,
legalisation, abolitionism, and prohibition. It also analyses how different nations interpret
the role of the state in regulating sex work, and how India fits—or fails to fit—within these
paradigms.

I. Legal Framework for Sex Work in India

India's legal framework on sex work is primarily governed by the Immoral Traffic
(Prevention) Act, 1956 (ITPA), which evolved from the Suppression of Immoral Traffic in
Women and Girls Act (SITA), 1956. While voluntary sex work per se is not illegal, the Act
criminalises several surrounding activities, including:

¢ Running or managing a brothel (Section 3)
¢ Living off the earnings of a sex worker (Section 4)

e Procuring or inducing a person for prostitution (Section 5)



¢ Detaining a person for prostitution (Section 6)
e Soliciting in public places (Section 8)

This results in what is known as partial criminalisation: while sex work behind closed doors
is not outlawed, almost everything needed to practice it safely and economically—
advertising, client-seeking, brothel operation—is criminalised. This makes India’s legal
regime contradictory and inconsistent.

Il. The Judicial Response in India

While legislative reform has lagged, the Indian judiciary, especially the Supreme Court, has
shown increasing awareness of sex workers' rights. Key rulings include:

1. Budhadev Karmaskar v. State of West Bengal (2011-2022)
The Supreme Court held that sex workers are entitled to dignity, healthcare, and
equal treatment under Article 21 of the Constitution. In May 2022, the Court issued
guidelines protecting sex workers from police harassment and ensuring their right to
livelihood, holding that voluntary adult sex work is not illegal.

2. Right to Privacy (K.S. Puttaswamy v. Union of India, 2017)
The right to privacy judgment laid a foundation for recognising bodily autonomy,
including for those who choose to engage in sex work voluntarily.

3. Recognition of Sex Work as Work
While no law in India currently defines sex work as labour, judicial trends—especially
in 2022 Supreme Court directions—indicate increasing recognition of sex work as a
legitimate profession deserving rights and protections.

Despite judicial activism, these advancements lack statutory backing. Indian laws continue to
criminalise the infrastructure and ecosystem of sex work, keeping workers vulnerable.

lll. Global Legal Models: A Comparative Framework
Globally, approaches to sex work fall under four major categories:

1. Decriminalisation — Sex work is not a criminal offence; all consensual adult sex work
is permitted without punitive laws.

2. Legalisation/Regulation — Sex work is legal but controlled under regulatory
frameworks.

3. Abolitionism — Sex work is not criminalised, but activities like soliciting or brothel
keeping are.

4. Prohibition/Criminalisation — All forms of sex work and associated activities are
illegal.



1. New Zealand — Decriminalisation Model

New Zealand’s Prostitution Reform Act, 2003 is often cited as the most progressive legal
framework. It decriminalises sex work completely, recognising it as a legitimate form of
labour. Key features include:

o Workers can work independently or in managed brothels.
¢ Health and safety standards apply to sex workers as with other professions.
o Sex workers can access justice without fear of arrest.

Comparison with India

India has no comprehensive law that recognises sex work as labour. Even though the
Supreme Court has granted sex workers dignity, the lack of decriminalisation means
continued vulnerability. New Zealand’s model is based on rights and agency, while India’s
legal structure still perceives sex work through the lens of immorality and victimhood.

2. Germany — Legalisation with Regulation

Germany legalised sex work in 2002. Brothels are legal and regulated, and sex workers are
required to register and undergo regular health checks. Employers must follow labour laws.

Comparison with India

India lacks any regulatory framework for sex work. While Germany ensures workers have
social security and workplace protections, India’s ITPA offers no such guarantees. Moreover,
India’s laws penalise brothel operation and third-party involvement, which are permitted
and regulated in Germany.

3. Sweden — Abolitionist/Nordic Model

The Nordic model, first implemented by Sweden in 1999, criminalises the purchase of sex,
not its sale. The aim is to reduce demand and combat trafficking. Proponents argue it
protects sex workers while discouraging the industry.

Comparison with India

Though both Sweden and India claim to protect women, the Indian law punishes those
working in brothels and even those seeking clients in public spaces. India also criminalises
activities such as soliciting, thereby targeting the sex worker directly, unlike Sweden. Critics
of the Nordic model also note that it pushes sex work underground, limiting access to
protection.

4. United States — Prohibition (except in parts of Nevada)

Most states in the US criminalise all forms of prostitution. Sex work is illegal for both buyer
and seller. Enforcement varies, but criminal records often make rehabilitation and alternate
employment difficult for sex workers.



Comparison with India

While India and the US share aspects of criminalisation, India does not outlaw private
consensual sex work, making it a slightly more lenient jurisdiction. However, the
criminalisation of related activities in India often renders this distinction meaningless in
practice.

5. Netherlands — Legalisation and Regulation

Sex work is legal in the Netherlands. Brothels are licensed, and sex workers have access to
health services, tax benefits, and legal protection. The approach combines labour rights with
strong anti-trafficking laws.

Comparison with India

India’s approach stands in stark contrast. Licensing is non-existent, brothels are criminalised,
and sex workers have no access to formal work benefits. Moreover, anti-trafficking efforts in

India are often conflated with voluntary sex work, resulting in raids and forced rehabilitation.

IV. The Role of International Human Rights Bodies
Several international organisations have supported decriminalisation:
¢ UNAIDS supports decriminalisation as a key element of the global HIV response.

e Amnesty International advocates for full decriminalisation based on human rights
grounds.

e WHO recommends legal protection for sex workers to improve health outcomes.

India, despite being party to many human rights treaties, has not yet adopted these
recommendations into domestic law.

V. Challenges Unique to India

1. Moral and Cultural Stigma
Sex work in India is heavily moralised. The legal framing in ITPA is rooted in colonial
morality and post-independence paternalism, seeing sex workers as victims in need
of rescue rather than rights-bearing individuals.

2. Lack of Distinction Between Voluntary Work and Trafficking
Indian law and enforcement often fail to distinguish between forced trafficking and
consensual adult sex work. This leads to unnecessary raids, arrests, and custodial
violence.

3. Absence of Labour Rights
Sex work is not recognised as work. Workers are excluded from social welfare
schemes, occupational safety standards, and financial inclusion.



4. Judicial vs Legislative Gap
The judiciary has issued progressive orders, but the legislature has yet to update laws
accordingly. The 2022 Supreme Court guidelines remain non-binding in the absence
of enabling legislation.

VI. Moving Toward a Rights-Based Approach

A comparative review shows that countries that have adopted decriminalisation and rights-
based approaches—such as New Zealand and the Netherlands—have better outcomes in
terms of worker safety, public health, and justice.

For India to align with these outcomes, it must:
¢ Amend or repeal ITPA to remove criminalisation of consensual adult sex work.

o Draft a new comprehensive law that distinguishes between trafficking and voluntary
sex work.

¢ Recognise sex work as informal labour, eligible for government welfare schemes,
healthcare, and legal aid.

o Train law enforcement officials to respect rights of sex workers and to target
trafficking without harming consensual workers.

¢ Include sex workers in policy-making, ensuring laws are shaped by lived experiences.

Conclusion

not align with global best practices or constitutional guarantees. While many countries have
evolved toward rights-based, inclusive, and health-focused frameworks, India remains mired
in moral policing and partial criminalisation. The judiciary has taken important steps, but
without legislative reform, sex workers continue to exist in a legal vacuum.

To ensure dignity, safety, and equality for sex workers, India must shift from a punitive to a
protective model—recognising that sex work, when consensual and adult, is work.
Decriminalisation, backed by legal regulation and labour rights, remains the most just and
effective path forward.



